Hate crimes are crimes that are motivated by personal prejudice or bias. Hate-crime laws criminalise such conduct and allow for the imposition of aggravated penalties on convicted perpetrators. This article examines the historical, social and political factors which influenced the shaping and enactment of the first British hate-crime law. The South African context is also considered since the Department of Justice has recently released the Prevention and Combatting of Hate Crimes and Hate Speech Bill for public commentary and input.
Introduction
This article examines the factors that shaped the enactment of the first hatecrime law in the United Kingdom and includes a brief overview of its contents and interpretation. The South-African context is also considered, since the Department of Justice has recently released a hate-crime bill for public commentary and scrutiny. 1 Hate crimes 2 were first recognised as a specific category of criminal conduct worthy of an enhanced penalty in the United States of America. 3 The enactment of hate-crime laws 4 in the United States of America has had an influence on the enactment of hate-crime laws in a Hate crimes are crimes which are motivated by the perpetrator's prejudice or bias towards personal characteristics of the victim such as race and ethnicity. The perpetrator's motivation is referred to as a "bias motivation". See further Lawrence Punishing Hate 9; Gerstenfeld Hate Crimes 25. While hate crimes generally refer to crimes committed by a single perpetrator or by a small group of perpetrators, it should be noted that in the historical examples of hate crimes that are briefly referred to in this submission, there is an element of state or government complicity. The historical examples of hate crimes were also perpetrated on a larger scale. This is indeed true of slavery, genocide and the crime of apartheid. See Gerstenfeld Hate Crimes 290. 3 There is some consensus that the USA was the first country to enact hate-crime laws. See Levin 1999 J Contemp Crim Justice 6; Gerstenfeld Hate Crimes 31-32; Hall Hate Crime 18. Consequently, much of the legal and social-sciences literature relating to hate crimes is of American origin. Therefore, reference to the USA in this submission, which focuses on the British and South-African contexts, is unavoidable. Hate-crime laws criminalise conduct motivated by the perpetrator's prejudice or bias towards personal victim characteristics such as race, ethnicity and sexual orientation. Once convicted of such conduct, a perpetrator is usually subjected to an enhanced or aggravated penalty. See for example the American federal hate-crime statute, the Matthew Shepherd and James Byrd Junior Hate Crimes Prevention Act, 2009 (codified as 18 USC §249). S 7(a)(1) of this statute creates a specific crime of wilfully causing bodily injury to a person because of that person's actual or perceived race, colour, religion or national origin. K NAIDOO PER / PELJ 2017 (20) 3 number of other jurisdictions, particularly those in democratic western nations. 5 This submission commences with a broad overview of the most significant historical, social and political factors that shaped the enactment of the Crime and Disorder Act of 1998 in the United Kingdom. Included in the historical overview is the debunking of a myth that the British 6 were historically a peaceful and tolerant nation. After a brief overview of the contents and the judicial interpretation of the Crime and Disorder Act of 1998 has been provided, the South-African context is examined. The perpetration of hate crimes in the post-apartheid era, which culminated in the publication of the Prevention and Combatting of Hate Crimes and Hate Speech Bill, is considered. Also interrogated are recent social and political developments that have contributed to a delay in the enactment of a hate-crime law in South Africa. The article concludes with a consideration of why such an enactment is a constitutional imperative in South Africa. In the conclusions and recommendations, some parallels are drawn with the context which obtains in the United Kingdom.
Britain

Debunking a British myth
The British have historically been portrayed as a peaceful, tolerant and fair nation. 7 Waters 8 refers to a widespread "fiction" which captured the popular British imagination in the 1930's and 1940's at a time of increasing European Fascism and writes:
The Britons were reinvented as members of an essentially unassuming nation ... a quiet, private and ordinary people, defined by their modesty, kindness to others, loyalty, truthfulness, straightforwardness and simplicity.
However, this myth is shattered by the historical accounts of foreign peoples, both light and dark-skinned, who have arrived in Britain since time 5 See, for example, the hate-crime law that was passed in France in 2003 that is commonly referred to as La loi no 2003-88 du 3 février 2003. 6 The term "British" presently refers to the inhabitants of England, Wales, Northern Ireland and Scotland, who could belong to different racial groups. In the historical examples of hate crimes that are referred to in this submission, however, the terms "British" and "Britons" refers to White persons. It should also be noted that most of the historical literature refers to the perpetration of hate crimes in England. There is a trend in some British literature to refer to all communities with foreign origins as "ethnic minority communities" or "ethnic minority groups". It should be noted, however, that the description "ethnic minority" could transcend skin colour since it could refer to White minority groups in Britain with foreign origins.
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Bowling Violent Racism 75-77.
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Layton-Henry 1982 Patterns of Prejudice 9. The report also found that racist crimes consisted of verbal assaults, harassment, damage to property and more serious physical assaults which involved grievous bodily harm and murder.
32
Webster "England and Wales" 78. However, Webster writes that Black and Asian communities underreported racist incidents to the police. Moreover a racial incident was vaguely defined in the Metropolitan Police Force Orders as "any incident, whether concerning crime or not which is alleged by any person to include an element of racial motivation or which appears to the reporting or investigating officer to include such an element". A racial incident thus depended on the highly subjective decision of the police officer or "any person". Office report marked the official endorsement of more comprehensive research by the Home Office on racially-motivated violence. The issue of racial violence was also accorded priority by a number of government bodies including the Metropolitan Police, the Association of Chiefs of Police, the Home Office and the House of Commons. 34 The reality, however, was that most rank and file police officers were reluctant to ascribe a racist motive to crimes, and considered lower-level, less violent racist crimes as unworthy of investigation. 35 A significant legal development in the 1980s was the reformation of the offence of incitement to racial hatred 36 and its inclusion in the new Public Order Act of 1986. 37 A two-year period of imprisonment or a fine could be imposed for a conviction of incitement to racial hatred. 38
The murder of Stephen Lawrence
Despite the increased public awareness of racially-motivated crimes after the publication of the 1981 Home Office report on racist violence, the British government was still reluctant to introduce a specific crime of racial violence, or a law that was comparable to an American hate-crime law. In 1994 the Home Secretary rejected calls by the Home Affairs Committee to introduce a hate-crime law since he was of the view that all violent crimes, irrespective of motivation, could be adequately addressed by the existing criminal law. 39 The 1993 murder of Stephen Lawrence led to significant changes in official attitudes towards racist violence. On April 22, 1993 Stephen Lawrence, an 18-year old Black teenager, was accosted by a group of five White youths who directed racist insults at him and stabbed him twice. 40 The attackers fled the scene and Lawrence died a short while later. 41 The subsequent police investigation of Lawrence's murder has been described as flawed 34 Bowling and Phillips "Racist Victimisation in England and Wales" 164.
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Bowling and Phillips "Racist Victimisation in England and Wales" 164; Bowling, Parmar and Phillips "Policing Ethnic Minority Communities" 542.
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Malik 1999 MLR 415.
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Ss 17-18 of the Public Order Act of 1986 describes racial hatred on the basis of race, nationality, citizenship, ethnicity or national origin. The offence of incitement to racial hatred includes acts likely to stir up racial hatred, including threats, insults, words, behaviour, displays and written materials which could be committed in public or certain private places.
38
Refer to s 27 of the Public Order Act, 1986. 39 Malik 1999 MLR 409. 40 Webster "England and Wales" 69; Bowling and Phillips "Racist Victimisation in England and Wales" 154. 41 Webster "England and Wales" 69; Bowling and Phillips "Racist Victimisation in England and Wales" 154.
K NAIDOO PER / PELJ 2017 (20) 8 and incompetent. 42 The police were aware that the five identified suspects had a history of racist violence in the area 43 but postponed surveillance of the five youths for two days. 44 Moreover, the Stephen-Lawrence murder was not identified as a racially-motivated crime. 45 While the perpetrators of Stephen Lawrence's murder were never convicted despite a five-year investigation, the persistence of the victim's parents, the considerable media coverage and political support eventually resulted in a government decision in 1998 to hold a public inquiry into the murder, headed by Lord Macpherson. 46 The most significant finding of the Macpherson Report was that institutional racism existed in the Metropolitan Police and in most British police departments. 47 The report also recommended that the recording and investigation of racist crimes should be improved. 48 The report further recommended that all government agencies across the criminal-justice system should adopt the same approach to racist crimes and that all role players in the criminal justice system should undergo antiracism and diversity-awareness training. 49
The enactment of the Crime and Disorder Act of 1998 and its interpretation by British courts
One of the commitments of the British Labour Party in its 1998 election manifesto was that it would ensure the passing of a new law to criminalise racially-motivated violence and harassment. 50 The impetus for such legislation had come from the increase in racist incidents which had been reported to police since the 1980s and an increase in anti-Semitic incidents that were reported to the Board of Deputies of British Jews. 51 Shortly after coming to power in 1998, the new labour government passed the Crime and Disorder Act. 52 The Crime and Disorder Act of 1998 53 creates several "racially-aggravated" crimes and allows for enhanced sentences to be imposed for convictions of racially-aggravated crimes. 54 The crimes that are capable of racial aggravation are assault, criminal damage, public-order (20) 9 offences and harassment. 55 The racially-aggravated crimes in the Crime and Disorder Act were the first time that crimes in Britain were specifically characterised by a racist motive. 56 According to Taylor, 57 the raciallyaggravated crimes are "all parasitical on existing offences ... but with the added ingredient of racial aggravation". The Crime and Disorder Act thus subjects a select group of crimes to enhanced penalties provided that these crimes were motivated by "racial hostility" as set out in the Act. 58 A "racial group" in this act includes race, colour, nationality and the ethnic or national origin of the victim. 59
In practice, many of the cases that have been prosecuted under the Crime and Disorder Act have involved the crime of racially-aggravated harassment. 60 In the case of R v Jacobs 61 the White defendant had told an Asian policewoman who was attempting to conduct a search: "I don't want you (sic) ... filthy Paki hands on me!" The defendant continued to verbally abuse the policewoman. The Court of Appeal confirmed her conviction for racially-aggravated harassment and held that although the defendant had not actively gone out looking to victimise another person, it was the duty of the court to protect police officers on duty and in particular Asian police officers who should not be spoken to in such a manner. 62 In R v White 63 the defendant had referred to an African female bus conductor as an "African bitch". 64 He was convicted of racially-aggravated harassment. for referring to the doorman of a nightclub as a "black bastard". In the case of DPP v Pal 66 the court was faced with a man of Asian appearance who had been verbally abused by the defendant, who was also Asian and had called him, inter alia, "a Brown Englishman". However, the court found that the state had not shown that the racial hostility was materially based on the victim's ethnicity and thus found that the offence was not shown to be racially aggravated.
In Johnson v DPP 67 the court recognised the principle that the raciallyaggravated offences in the Crime and Disorder Act may be committed by minority ethnic-group members against members of the majority White population. In this case, a Black man had verbally threatened two White parking-lot attendants and told them to return to a "White area". His conduct was held to be sufficient to convict him of a racially-aggravated public order offence. The court held that reference to the skin colour of the parking-lot attendants constituted racial hostility. 
Background
South Africa has a long historical record of racially-motivated crimes, which includes crimes against indigenous peoples, 77 slavery 78 and the policy of apartheid, which was explicitly based on race. 79 Apart from institutionalising racial segregation 80 and denying the most basic human rights to the majority of the population, the apartheid policy also prevented meaningful interracial relationships and socialising between the races and perpetuated a colonial system of tribalism between African peoples. 81 It is submitted that the perpetration of hate crimes in South Africa more than twenty years after the birth of democracy could be regarded as a vestige of the system of apartheid.
In the post-apartheid era, there have been sporadic reports of crimes that have been motivated by race. has since late 2016 been subjected to a process of broad public consultation. 97 The Hate Crimes Bill provides that any existing offence may be regarded as a hate crime 98 when it is motivated by one of the recognised victim characteristics. 99 To date, therefore, a hate-crime law has not been passed in South Africa. While hate crimes are not recognised in South-African criminal law, criminal conduct that is motivated by bias or prejudice towards the personal characteristics of a victim could still be prosecuted in terms of the existing common-law or statutory crimes. 100 If for example an accused has committed a racially-motivated murder, he/she could still be charged with the common-law crime of murder. In cases where a perpetrator has violated the dignity of his victim by using derogatory terms or racial epithets, courts could prosecute and convict such a perpetrator of the common-law crime of crimen iniuria. 101 An accused who has committed the crime of rape that was 
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Refer to s 3(1) of the Hate Crimes Bill. This is extremely wide. In the British Crime and Disorder Act of 1998, only a select number of crimes may be regarded as hate crimes when a bias motivation is present. Refer to fn 55 and 56 above.
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Section 3(1) of the Hate Crimes Bill contains an extensive list of victim characteristics that includes, inter alia, race, ethnicity and sexual orientation. Given the long history of racial discrimination in South Africa there can be no doubt about the inclusion of race as a victim characteristic in the Hate Crimes Bill. The inclusion of albinism as a victim characteristic is laudable in the light of the fact that several South Africans living with albinism have fallen victim to crimes of violence. Similarly, the inclusion of a victim's HIV status as a victim characteristic is commendable in the light of the fact that several HIV-positive South Africans have been victimised because of their HIV status.
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In other words, specific crimes that are motivated by bias or prejudice towards personal victim characteristics are not recognised in South African criminal law.
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The crime of crimen iniuria was referred to earlier in a case in which a White employer referred to his Black domestic worker as a "kaffir" (refer to fn 83 above).
K NAIDOO PER / PELJ 2017 (20) 15 motivated by the sexual orientation of the victim could be charged with the statutory crime of rape. 102 The bias motivation of the perpetrators of these crimes may be considered as an aggravating factor at sentencing. 103 Apart from an ostensible lack of political will to enact a hate-crime law in South Africa, the recent South-African debate on hate speech has also diverted some attention away from the issue of hate crimes. 104 Nevertheless, it is the writer's submission that there are compelling constitutional reasons for the enactment of a hate-crime law in South Africa.
The enactment of a South African hate-crime law: a constitutional imperative
Within the American context 105 hate crimes are said to violate the right to equality, which protects the most cherished ideal in American society. 106 Equality is therefore the main prudential reason for the enactment of federal hate-crime legislation in the United States of America. Delgado 107 believes that if the law does not specifically take cognisance of racist crimes and racist violence, minority groups become demoralised, since they receive a message that equality is not a fundamental principle. It is submitted that Delgado's argument could be extended to the perpetration of crimes, particularly violent crimes that are motivated by the sexual orientation, the ethnicity and other personal characteristics of the victims. See Mollema and Van der Bijl 2014 Obiter 672. However, the consideration of a perpetrator's motive as an aggravating factor at sentencing is left to the discretion of the sentencing officer. See for example the case of S v Matela 1994 1 SACR 236 (A), where the racial motivation of the accused on a charge of murder was considered as an aggravating factor at sentencing.
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It is submitted that some confusion presently exists in South Africa between the terms "hate speech" and "hate crime". While the hate-speech provisions in the Promotion of Equality Act could apply, inter alia, to the dissemination and publication of racist words and expressions, they would neither apply to a racially-motivated murder nor to a rape that was motivated by the sexual orientation of the victim. The hate-speech provisions of the Draft Hate Crimes Bill are therefore not considered in this submission.
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While this section focuses on South Africa, as has been stated in the introduction (refer to fn 4 above), reference to the American context and to American literature is unavoidable, particularly on the subject of the constitutionality of hate-crime legislation. It is therefore necessary to use the American context as a point of departure and as a point of comparison. In the light of the constitutional commitment to equality in South Africa, the non-recognition of hate crimes is lamentable. 108 South Africa has an oppressive history which was based on racial, ethnic and gender inequality. It could therefore be argued that the right to equality protects a sacrosanct ideal in South Africa. It could further be argued that the state's failure to specifically criminalise conduct motivated by race, ethnicity, sexual orientation and personal victim characteristics could demoralise certain victim groups and that these victim groups would be unable to achieve their full potential in society. This would negatively impact on their self-worth, their self-esteem and ultimately on their dignity. 109 Since dignity is a founding value of the South African Constitution 110 and a value that has informed the equality jurisprudence of the South-African Constitutional Court, 111 the enactment of a hate-crime law in South Africa should be regarded as a constitutional imperative in terms of the value of dignity and the right to equality.
The enactment of a hate-crime law should also be regarded as a constitutional imperative in terms of section 12(1)(c) of the South African Constitution, which provides:
Everyone has the right to freedom and security of the person which includes the right ... to be free from all forms of violence, from either public or private sources.
Since the perpetration of violent crimes against the individual is a serious violation of personal security, it has been suggested that the state has a duty under section 12 (1) 
Conclusion and recommendations
Apart from South Africa's long historical record of racially-motivated crimes, in the post-apartheid period there have been reports of crimes motivated by the race, the ethnicity and the sexual orientation of victims. In this regard there are some similarities between South Africa and Britain, which also has an established historical record of crimes that were motivated by the race and the ethnicity of the victim. The efforts of the non-governmental sector in South Africa to raise awareness of hate crimes and its numerous calls to government to enact a hate-crime law are indeed laudable. Similarly, the non-governmental sector in Britain can also be commended for first raising public awareness of racist violence and racist crimes. It is lamentable that the South-African government has procrastinated with regard to the enactment of a hate-crime law, since compelling constitutional reasons were identified in this submission in terms of which the enactment of a hatecrime law in South Africa is a constitutional imperative. While no such constitutional obligation existed in Britain, successive British governments also ignored calls to introduce a hate-crime law. However, the British Labour Party eventually honoured its commitment to ensure the passing of such a law upon winning the national election in 1998. It must be conceded, however, that in the light of the fact that the Hate-Crimes Bill has been subjected to a process of public consultation the enactment of a hate-crime law in South Africa is quite likely.
The enactment of a hate-crime law in South Africa is therefore recommended in order that South Africa may fulfil its constitutional obligations.
It is recommended that a South African hate-crime law should criminalise conduct, particularly violent conduct that is motivated by the race, the ethnicity, the sexual orientation and other personal characteristics of the victim. In most of the post-apartheid accounts of hate crimes, the perpetrators have committed the crimes of murder, rape, robbery, assault, and damage to property. 113 These are some of the violent crimes that should be subjected to enhanced penalties when they have been motivated by 113 Refer to para 3.1 above. It is not the writer's contention that a hate-crime law will eradicate hate crimes in South Africa. 116 However, the criminalisation of conduct motivated by personal prejudice and bigotry and the subjection of such conduct to enhanced penalties could be regarded as the ultimate means of denouncing abhorrent conduct. 117 It is submitted that the imposition of enhanced or aggravated penalties on convicted hate crimes perpetrators is a reflection of a democratic society's denunciation of conduct motivated by bias or prejudice towards personal victim characteristics. Moreover, as has been explained earlier in this submission, if a racially-motivated crime has been committed, South-African criminal law presently allows for the perpetrator's racist bias motivation to be taken into consideration as an aggravating factor at sentencing. This is left, however, to the discretion of the sentencing
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While the crimes of murder, rape, assault and robbery are presently subject to the minimum-sentence provisions of the Criminal Law Amendment Act 105 of 1997, as amended, this statute does not contain any provision which would compel a sentencing officer to consider the bias motivation of a hate-crime perpetrator (for example, a bias motivation based on the race or the sexual orientation of the victim) as an aggravating factor at sentencing. officer. According to Malik, 118 it is an insufficient denunciation of racist conduct to simply regard a bias motivation, and particularly a racist bias motivation, as an aggravating factor that is left to the discretion of a sentencing officer. He therefore suggests that it is necessary to create specific racially-motivated crimes. It is submitted that Malik's argument could also be extended to crimes that are motivated by the sexual orientation, the ethnicity and other personal characteristics of victims.
Hate-crime laws are therefore regarded as highly symbolic laws. 119 The enactment of a hate-crime law in South Africa would also resonate with the approach to hate crimes that has been adopted in Britain and in a number of other western democracies. See Hall Hate Crime 124. Hall regards hate-crime laws as the most "symbolic message" that a government has at its disposal to change prejudiced attitudes and behaviours.
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